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ABSTRACT 


Reproductive vulnerability is a pervasive social issue that requires efforts from multiple government depart- 
ments and social groups to solve. However, China has traditionally focused on the reproduction function of 
the family and marginalized women's reproductive autonomy and related rights. Based on the overview of the 
existing literature, we have a better understanding of the fertility experience of Chinese women when facing the 
fertility policy, focusing on their continued harm, neglect and vulnerability during the process of changes in the 
fertility policy. Through research, we can not only analyze the work-family dilemma that women have been in 
for a long time but also an in-depth analysis of low fertility intentions of Chinese women under the pronatalism 
policy. The vulnerability of Chinese women to childbearing is caused by the following factors: women’s so- 
cio-economic status, the concept of marriage and childbirth in society, the control of the national fertility policy, 
and the availability of fertility support system arrangements. We suggest the amendment of the family-planning 
policy should be accompanied by a series of arrangements for family support, such as establishing a reproduc- 
tion-friendly environment, promoting social gender consciousness in all aspects, reducing women's household 
burden, and actively eliminating gender discrimination in the workplace. Then, women's reproductive vulnera- 
bility can be mitigated, and the gender structure can be balanced. 
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INTRODUCTION tion policy and a major change in the field of family law 


that may even change the new family structural pat- 


The Civil Code of the People's Republic of China 
was adopted and promulgated at the third Session of 
the 13th National People's Congress of the People's 
Republic of China on May 28, 2020 (The National 
People's Congress of the People's Republic of China, 
2020). One of the most noteworthy aspects of the Civil 
Code in the area of family law was the cancellation 
of the family-planning policy, once the core content of 
China's family law. The cancellation of the family-plan- 
ning policy means a transformation of China's popula- 


tern formed in China since the implementation of the 
one-child policy nearly 40 years ago (Shi & Li, 2020). 
The shifting perception of Chinese people's cognition 
of family and marriage functions as well as the caus- 
es of the changes in China's population legislation are 
under discussion (Yang & He, 2014). 

At present, research on China's family-planning 
policy is mostly conducted from the perspective of 
demography and economics. Demographic research 
generally focuses on Marxist population reproduction 
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theory or draws lessons from Western population the- 
ory to study Chinese family-planning policy (Chen, 
2020; Liu et al., 2016; Lu, 2020; Luo & Song, 2020; 
Shi, 2014; Wang et al., 2020; Yuan, 2016; Zhu, 2020). 
Studies conducted from the perspective of econom- 
ics generally analyze the changes and main problems 
in China's population structure and characteristics, 
predict the population size and discuss the impact of 
population structural changes on social and economic 
developments (Chi, 2015; Guo et al., 2015; Li & Zhou, 
2018; Wang, 2020). There is also academic research 
on fertility policy that focus on low fertility desire of 
women (Li et al., 2020; Wu, 2020; Yu, 2020; Zhao, 
2020). 

However, few studies have analyzed the whole 
process of the family-planning policy entirely from the 
perspective of women and how women have entered 
a state of vulnerability due to the gradual withdrawal 
of state responsibility for reproduction along with eco- 
nomic reform. Furthermore, no matter how turbulent 
the family-planning policy, the core group involved in 
it-women-has been absent throughout the changes in 
policy. From the population-boosting policy to the one- 
child policy and then the two-child policy, women ben- 
efited little from changes in the policy, but the harms 
were multiplied (Zhu, 2020). From forced abortions to 
workplace disadvantages, women seem to have been 
the greatest victims of population policy shifts. 

The purpose of this paper is to explore the process 
and causation of family-planning policy changes, ana- 
lyze the policy's negative impact on women, expound 
on the double harm to women caused by the imple- 
mentation of the family-planning policy and changes 
in it, and summarize the reasons for the present low 
fertility willingness of women. Women's requirements 
for a decent quality of life and consciousness raising 
have been accompanied by a decline in fertility desire 
(Guo & Tian, 2017; Li & Zhou, 2018). 

Family law should not be the last territory of the 
patriarchy. Choosing whether to give birth is a right for 
women rather than a bargaining chip for the develop- 
ment of a male-dominated society. Only by enhancing 
the state’s responsibility, including the establishment 
of a reproduction-friendly environment, promoting so- 
cial gender consciousness in all aspects, reducing 
women's household burden, and actively eliminating 
gender discrimination in the workplace can women's 
fertility desire be improved and the gender structure 
balanced. 


1. THE LAW OF FAMILY PLANNING 
1.1. ONE-CHILD POLICY AND 
SACRIFICE OF WOMEN 


In ancient China, pronatalism has been passed 
down as customary law. At the beginning of the 
founding of the People's Republic of China, the 
policy of encouraging childbirth continued to be 
adopted. The government encouraged childbear- 
ing through methods such as rewarding mothers 
who had more children and emphasizing ‘strength 
in numbers’. Advances in health and improved liv- 
ing conditions led to higher birth rates, lower death 
rates, and longer life expectancy. China's population 
exploded from 540 million in 1949 to 960 million in 
1978 (National Bureau of Statistics of China, 2020). 
This explosive population growth imposed great 
pressure on society at that time that was reflected 
in many aspects, such as food, clothing, housing, 
transportation, education, health, and employment. 
In the early 1970s, the government began advocat- 
ing the slogan ‘Only one child will do, two children 
is ideal, three children are too many’ (Zhu, 2013). 
In the late 1970s to 1980s, China began to formally 
implement the one-child policy. In September 2002, 
the Population and Family-Planning Law came into 
force, and the one-child policy was recognized by 
the law. 

The one-child policy effectively controlled the rapid 
population growth and eased the pressure of the pop- 
ulation on resources and the environment, imposed 
state constraints on the consumption of the new pop- 
ulation and increased the accumulation of national 
funds; and reduced the working-age population and 
the pressure on employment. At the same time, the 
one-child policy was also associated with extensive 
social problems, particularly for women. Gender im- 
balance is exacerbated by family planning in China 
(Zhang, 1997). Many pregnant women abort female 
fetuses because Chinese parents traditionally prefer 
boys. The ratio of male to female babies was out of 
balance and rose from 107.4:100 in 1980 to 121.1:100 
in 2004 (ChinaTransparency.org, 2015). Baby girls are 
abandoned or killed after birth, sex selection is per- 
formed before birth (through ultrasound and other 
means to identify the sex of the fetus, girls are dis- 
covered and aborted), or newborn girl infants are not 
registered after birth (Burns, 1983). 

In population and family-planning law, the state en- 
couraged families to have only one child per couple: 
‘Couples of childbearing age are expected to consci- 
entiously implement family planning, contraception, 
and birth control measures.’ However, the reality is 


“LAW AND WORLD“ 


that women were forced to have contraceptive devic- 
es, tubal ligations, and abortions." 

The realization of a couple having only one child 
in China was a large change to traditional customs. 
Ironically, a large number of Chinese women were 
indirectly granted the right to work and participate in 
social activities under the premise that their birth right 
was tightly restricted. The status of women also im- 
proved in terms of the rules of inheritance law. Individ- 
uals and families accepted the birth restrictions and, 
following the law and family-planning regulations, re- 
garded the only child in the family as the heir (regard- 
less of whether that child was a boy or a girl). China's 
patriarchal inheritance rules were scattered within one 
generation. Within a family, a brother may still have a 
privilege of inheritance over his sister, but an uncle or 
nephew no longer has a superior right of inheritance 
over a biological daughter. Family shrinking is also a 
leap forward in China's development towards a mod- 
ern, equal society. 


1.2. Two-child policy and danger to 
women 


China's working-age population experienced an 
unprecedented absolute decline in 2012 (The State 
Council Information Office of the People's Republic of 
China, 2012). At present, the adverse impact of the low 
birth rate on the economy and society is beginning to 
show. China's demographic dividend has run out. The 
aging of society, rising labor costs, increasing social 
security pressure, and other issues have emerged. 
The government's immediate solution to these prob- 
lems is to increase the population (Feng, 2014), and 
experts believe that population policies that encourage 
childbearing will help ease the social pressure caused 
by China's aging population (Liu, 2013; Yang, 2004; 
Yu, 2000). 

In 2010, the number of one-child families in China 
reached 150 million. The sixth census revealed that 
the total fertility rate in China was only 1.18%, and the 
situation was even more serious in large cities such 
as Beijing (0.71%) and Shanghai (0.74%) (Ji et al., 
2020). In November 2011, a policy allowing couples 
to have a second child if both parents were the only 
child in their family was fully implemented across Chi- 





1 In China, women are the main object of contraception and 
birth control. More than 85% of contraceptive operations 
are performed on women. According to the “China Health 
Statistics Yearbook 2010,” from 1980 to 2009, there were 
286 million intrauterine implants for women, 99 million 
tubal ligations for women, and 275 million abortions. 


na. In 2013, the policy allowed couples to have a sec- 
ond child if either member of the couple was the only 
child was implemented. In 2016, China implemented 
the two-child policy countrywide. 

However, with rising incomes and urbanization, 
fertility continued to fall even after China fully imple- 
mented the two-child policy. The statistics showed 
that 17.23 million Chinese infants were born in 2017— 
630,000 fewer than in 2016. The birth rate was 12.43 
per thousand, less than 0.52 per thousand, since 2016 
(Zhang, 2018). 

For women, the natural protagonists of fertility, 
balancing work and family is a perennial topic in their 
lives. Women undertake the task of reproduction, but 
the state impose women's childbirth costs on employ- 
ers and female employees through legal coercion, 
inevitably leading to units with more female workers 
bearing higher female fertility costs and directly lead- 
ing employers to prefer male employees.” With only 
one child, there was a significant reduction in house- 
work and dependent care, allowing women more time 
to work. Now, women are again facing a pronatalist 
policy that will place them in a more fragile labor re- 
lationship. The extra cost is an important reason why 
women face graver employment discrimination (Han 
et al., 2020). 

The prejudice that women face in the workplace is 
presently very serious, and the family-planning policy 
shift has led employers to a higher level of fear of the 
increased costs associated with an increased number 
of female employees bearing children. The more time 
women spend giving birth and raising children, the 
more their status in the workplace will plummet. ‘Em- 
ployers don't know how many children you'll have, but 
in traditional Chinese patriarchal thinking, they tend 
to guess that you will have more (Lv & Liu, 2015).’ 
Marriage and childbearing are the main factors that 
lead to employment discrimination against women.? 





y) According to the White Book "Gender Equality and 
Women's Development in China", in 2013, the number 
of women employed nationwide was 346.4 million, 
accounting for 45% of total employment. Men account 
for 55%, and the gap between the two is not obvious in 
proportion. However, in terms of figures, among the total 
employed population of 769.77 million, the number of 
employed men is 423.38 million, which is approximately 
76.98 million more than the number of employed women. 

3 In 2016, Zhaopin.com for the first time launched a survey 
on the current status and development of Chinese women's 
careers, exploring the employment, promotion, and future 
planning of Chinese women in the workplace. These 
results can be found in the 2017 Survey Report on the 
Current Situation of Chinese Women in the Workplace. 
http://marketwatch.hroot.com/company/Detail-641-crr. 
cis Statistics show that nearly one-third of women before 
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The lack of male family roles forces women to devote 
more energy to family responsibilities, which makes it 
impossible for them to pursue career opportunities and 
achieve career development on an equal footing. To 
some extent, the one-child policy alleviated this con- 
tradiction. Investigation showed fathers have become 
more nurturing and child-centered in caring for their 
only child (Jankowiak & Moore, 2017). 

Now, the two-child policy come, but the corre- 
sponding public services are deficient. For individual 
women, the best early choice is to have fewer chil- 
dren. To compete with men in the labor market, wom- 
en must leave childrearing responsibilities to more 
vulnerable people at home, such as grandparents, or 
they must choose to escape these responsibilities by 
paying for childcare. This explains why so many wom- 
en are now refusing to have children or marry so that 
they can secure a place in the labor market. 

With the changing times, China’s population struc- 
ture is also changing, so it is inevitable that the popu- 
lation policy will be adjusted to meet the political needs 
of the country. However, with the development of the 
economy and society, the age of first marriage and 
first childbirth of Chinese women has been constantly 
delayed, and fertility intention has also been declining 
(Guo & Tian, 2017). Understandably, the state adjusts 
population policy as needed, but it is nonetheless un- 
fair for women to be doubly or triply victimized. 


2. WOMEN’S RESPONSES TO 
MARRIAGE AND PROCREATION 


Traditional Chinese policies, systems, and social 
value systems regarding families all revolve around 
the core issue of fertility. The dominant belief is that 
fertility is not only a private matter but also a major 
issue concerning the long-term stability of the country 
(Yang & Sun, 2020). In Chinese feudal society, women 
existed only to carry on the family line as male vassals 
and fertility tools. This situation was greatly improved 
after the founding of the People's Republic of China in 
1949. However, the fact that women still do most of the 
housework and care for the elderly and children has 


and after childbirth change jobs or fail to return to the 
workplace to become freelancers. Forty-six percent of 
women actively or passively missed career advancement 
opportunities because of childbirth, which is twice that 
of men. After giving birth, more than eight in ten women 
aspire to return to work. However, almost four out of ten 
women said that they were less productive than before 
after they gave birth because they had too many family 
obligations. 


been overlooked by the ‘triumph of liberation’ (Zhang 
et al., 2018).4 Moreover, patriarchal thought has not 
disappeared, and it is still customary for a son to be 
responsible for supporting his elderly parents in rural 
areas (Kong, 2015). 

In the current state of social development for 
women, there is no reason for women to struggle to 
have children. First, with the economic independence 
of women, the era of agricultural operations in which 
children provide labor for families has ended. Wom- 
en can achieve economic independence in the work- 
place. Second, concerning the issue of old-age care, 
although the Chinese tradition is for elderly parents to 
be supported by their sons, it is the daughter-in-law 
who takes care of the elderly (Sun, 2018). For women, 
family work is just hard work from generation to gen- 
eration, and having more children will not only harm 
their position in the labor market but also increase 
their work in family care. Chinese women have suf- 
fered this double loss for too long. Although men are 
still reluctant to change because the situation is con- 
venient for them, women’s consciousness has already 
been raised. 


2.1. Marry late or never 


According to data released by the National Bureau 
of Statistics of China and the Ministry of Civil Affairs, 
the number of marriage registrations in the country in 
2018 was 10.108 million couples for a marriage rate 
of 7.2%, the lowest level since 2013. In 2018, the 
number of divorce registrations nationwide was 3.801 
million couples. While the marriage rate fell for five 
consecutive years, the divorce rate increased for 15 
consecutive years (National Statistical Bulletin on the 
Development of Civil Affairs, 2018). With the econom- 
ic independence of women and the improvement of 
individual cognition, China's post-1970s, 1980s, and 
1990s views on marriage have undergone earth-shak- 
ing changes on the conscious level. 

Why do marriage rates continue to fall? The Peo- 
ple's Daily conducted a survey on its microblog plat- 
form to determine the reasons for young people mar- 
rying later or not marrying at all. Of the respondents, 
29.5% said, ‘| haven't met Mr. or Miss Right’, and this 
reason ranked first. The second most common reason 
for not marrying was economics, with 23.4% saying 
they were ‘unable to undertake family responsibilities’. 





4 Chinese women spend 44.6% of their working time 
doing unpaid labor, such as taking care of their families, 
compared with 18.9% for men. (China Labor Force 
Dynamics Survey: 2017 report). 
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A further 16.5% said they were ‘enjoying being single’. 
Some female respondents indicated that single wom- 
en are more selective about marriage because they 
are financially independent (NetEase, 2019). 

From 2006 to 2016, the age of first marriage for 
Chinese women rose from 23.6 to 26.3, an aver- 
age increase of 0.27 per year. The age of first mar- 
riage for urban women rose from 24.6 to 26.9, an 
average increase of 0.23 per year (He et al., 2018). 
In Shanghai, the average age of first marriage for 
women was 28.4 in 2015 and 23 in 2005. In addi- 
tion, in 2015, the age of first childbearing for wom- 
en in Shanghai was 29, which is higher than that 
in some Western developed countries (Shanghai 
Women's Federation and the Institute of Sociology 
& Shanghai Academy of Social Sciences, 2018). 
From 1990 to 2015, the number of women who had 
never married rose from 0.2% to 0.4%, a trend that 
suggests that an increasing number of women are 
moving from postponing marriage to remaining un- 
married (Gu, 2011; Guo & Tian, 2017).° 

With the popularization of education and the 
spread of the concept of women's independence, peo- 
ple's attitudes towards late marriage and childbearing 
have gradually changed. Women's longer educational 
experience and low pay in their first job has pushed 
forward the marriage age of women (Ministry of Edu- 
cation of the People’s Republic of China, 2019; Scien- 
ceNet.cn., 2016).° 

Furthermore, insufficient laws of protection within 
marriage and illiberal forms of divorce have increased 
the risks of marriage, in turn discouraging more wom- 
en from marriage and encouraging them to turn to 
nonmarriage or more liberal forms of cohabitation. 
Women cannot easily obtain compensation for do- 
mestic work through divorce financial compensation 
laws (Wang, 2011). On the other hand, the law against 
domestic violence was not introduced until 2016, and 
the actual effect were bad (Q. Wang, 2016). Marital 
rape is still not recognized in Chinese law. Marriage 





5 In demography, unmarried people aged 50 and older are 
considered as never married. A calculation of the proportion 
of women in each age group ending their marriage in 2016 
shows that the proportion of women in each age group 
choosing to marry is only 47.1% to 49.4% in the decade 
between the age of 44 and 54 years. This suggests that 
women are now more likely to accept the status of "not 
marrying" after long delays in getting married. 

6 In 2016, China's population and labor green paper: 
the marriage rate of female graduate students dropped 
significantly from 2000 to 2010. In 2010, the marriage rate 
for female graduate students fell below 50%. The decline 
is particularly pronounced between the ages of 25 and 34 
years. 


and childbearing are special stages in women's lives, 
and the legal safeguards do not favor women. 

Currently, unmarried cohabitation increased for 
many years in China. According to the China Family 
Tracking Survey (CFPS), only 1.8% of couples who 
married before 1970 lived together before marriage, 
but the number had reached 32.6% after 2000 (China 
Family Panel Studies, 2013). 


2.2. Delay motherhood 
or remain childless 


Delaying childbearing (beyond the age of 35 
years) has become a common phenomenon in recent 
decades. Fertility declines with age, and women will 
eventually experience infertility after passing a certain 
reproductive age (Wang & Sun, 2020). The fertility de- 
sire of Chinese women has also shown this trend in 
recent years. 

Under the influence of traditional Confucian cul- 
ture, marriage is still the premise of procreation, and 
procreation is the implicit responsibility attached to 
marriage (Li & Shen, 2019). Under the ‘binding’ model 
of long-term post-marriage childbearing in China, the 
age of first marriage not only naturally increases the 
age of the first childbearing but also reduces the pos- 
sibility of further childbearing because of the increased 
risk of childbirth complications. 

Women bear the brunt of childbearing and face 
the loss of their jobs, the costs of coparenting, and 
the unpredictable rewards of the next generation. Al- 
though the one-child policy was gradually relaxed, the 
fertility rate of Chinese women having a first child has 
been gradually decreasing since 2010, and the total 
fertility rate for women having a first child was even 
lower than 0.6 in 2015 (National Bureau of Statistics of 
China, 2016). One reason is the increasing proportion 
of unmarried women in the fertile period of their lives. 

Another reason for the low fertility willingness of 
women is the expansion of economic costs, conflicts 
between marriage or childbirth and their occupation in 
workplace reality, and fear of social disconnection or 
job discrimination after childbirth. Although the Special 
Provisions on Labor Protection for Female Workers 
stipulate the protection of female workers, in practice, 
there is still implicit discrimination related to women's 
reproduction and female roles per se. According to the 
third Survey on the Status of Chinese Women in 2010, 
10% of women of childbearing age experienced gender 
discrimination in their employment, compared with only 
4.5% of men. Among female college students with job 
hunting experience, 24.7% said they had encountered 
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unequal treatment. Only 2.2% of working women are in 
charge of state institutions, party and mass organiza- 
tions, enterprises, and public institutions. The propor- 
tion of men is close to 5% (The 3rd Chinese Women’s 
Social Status Survey Task Team, 2011). Of the 45.45% 
of urban women who reported the negative impact of 
childbirth on their employment, more than 30% report- 
ed that childbirth had reduced their personal income, 
over 20% reported that childbirth had reduced their op- 
portunities for vocational training and promotion, and 
approximately 20% reported that their salary had been 
cut (8.06%) or that they had resigned or been fired 
(12.74%) due to childbirth (Yang, 2020). 

After the implementation of the two-child policy, 
the possibility of female employees taking two mater- 
nity leaves and nursing leaves and the fact that wom- 
en have to balance work and family, causing their time 
and energy to be more dispersed, have led to an in- 
crease in the cost of having a second child. 


3. ADDRESSING FEMALE FERTILITY 
VULNERABILITY — FROM GOVERNANCE 
TO SUPPORT 


Rather than using control as the basic response 
when the population grows too quickly, the state 
should respond to low fertility primarily with incentives. 
Reproduction and cultivation tasks have traditionally 
been associated with marriage and the nuclear family. 
While ‘parental responsibility’ has increasingly been 
emphasized in childrearing, the burden of family care 
and the maintenance of intimate relationships have 
been and continue to be disproportionately assigned 
to women, who establish and persist in cultural, so- 
cial, and market contexts, both legal and nonlegal. 
This basic and unequal pattern of household division 
of labor is difficult to change. If we were serious about 
redistributing the burdens of intimacy or family main- 
tenance, we would need an ideological and structural 
reorientation of society. 


3.1. Unbind marriage and procreation 


Although women are the subject of individual 
marriage decisions with strong subjective character- 
istics, China's unique marriage-fertility chain leaves 
them in a more vulnerable position in regard to fer- 
tility issues. To give women resilience to cope with 
the fertility dilemma, it is first necessary to give them 
independent choices with regard to fertility issues so 
that they can maintain their independent personali- 


ty in the face of fertility. This requires a systematic 
change of the social cognition of marriage and child- 
bearing, adaptation to changes in the modern family 
structure, and the creation of a reproduction-friend- 
ly working environment, all of which require support 
from the state. Collective responsibility should not 
concede collective control over individual intimate 
decisions, such as whether and when to reproduce 
or how to form a family. The government should not 
blindly encourage women to marry early, give birth 
early, and act on their fertility. Countries need to con- 
sider how to take corresponding measures to ensure 
that women’s interests and independence will not be 
damaged because of their sex and further eliminate 
the traditional gender role of women so that women 
do not have to face disadvantages in the workplace 
because of marriage or childbirth. 

From a more global perspective, marriage and 
childbearing are not always linked in Europe and the 
United States, and there is little pressure from law 
and public opinion to bind marriage and childbearing 
together. In China, it is a cultural norm that women 
should devote themselves to the family to prepare for 
the next generation after marriage. After becoming a 
mother, women are expected to focus on their children 
all the time. 

Under the one-child policy, parents had to obtain a 
birth permit (family-planning service certificate) for an 
unborn fetus, and one prerequisite for obtaining a birth 
permit was the marriage certificate of the parents. The 
birth permit (family-planning service permit) indicated 
that the child was legally a member of society and 
had rights to various services provided by the state. 
With the permit, women of childbearing age received 
free medical services, and the child could also obtain 
household registration (hukou). Therefore, marriage 
was still the premise of childbirth, and childbirth was 
the implicit responsibility attached to marriage. In this 
tight chain of marriage and childbearing, women's 
marriage choices affected not only their life process 
but also the social reproduction process. Although 
China's marriage law stipulates that children born out 
of wedlock have the same rights as those born in wed- 
lock, the civil rights of children born out of wedlock 
have actually been in a very awkward position during 
the implementation of the family-planning policy. 

The Chinese chain of marriage and childbearing 
cuts off the possibility of a woman avoiding marriage 
and forming a family alone with her children. This es- 
sentially also means that women entering marriage 
will face pressure to bear children. In recent years, the 
marriage-birth chain has loosened. In 2016, children 
born out of wedlock or their guardians can sign up for 
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household registration by showing the doctor's birth 
certificate, and the child can be registered after either 
the mother or father. Since the dissolution of marriage 
and the childbearing relationship starts from individual 
reproductive rights and conforms to the desire for indi- 
vidual freedom in modern times, it is widely supported 
by women (RFA, 2016). The birth permit and welfare 
do not depend on the marriage certificate, and the 
subsidy policy is bound to the individual. The reform 
of the household registration system is the first step to 
unbinding marriage from childbearing. To truly realize 
women's reproductive independence, economic and 
other pressures need to be addressed. 

In the face of women's vulnerability to fertility prob- 
lems, their ability to cope with risks and the social 
resources available to them must be considered. Na- 
tional policy initiatives aimed at reducing vulnerability 
and improving risk-coping capacity, such as strength- 
ening legal safeguards and supporting public services, 
are also necessary. If women have sufficient resource 
reserves and allocation, they can better address their 
vulnerable situation. 


3.2. Comprehensive legal protection 


Instead of assuming public responsibility for wom- 
en's pregnancy, childbirth, and childrearing, the Chi- 
nese government has shifted responsibility to em- 
ployers, families, and individuals. The lack of state 
responsibility for women's reproduction has led to a 
series of problems, but the state wants to solve the 
problem of low fertility at the end of the chain by simply 
calling on women to have more children. 

The absence of governmental responsibility is the 
ultimate cause of the problem. Consider state action 
in the example of female employment discrimination. 
To encourage childbearing, the state implemented 
the two-child policy and issued policies such as ex- 
tending maternity leave as incentives for childbearing. 
Detailed rules were prescribed by the provinces. Ac- 
cording to Article 25 of the Shandong Population and 
Family-planning Regulations (2016), female workers 
who give birth to a second child in Shandong Prov- 
ince can enjoy the legal 98 days of maternity leave 
as well as an additional 60 days of maternity leave 
as a reward for giving birth to a second child. Howev- 
er, regarding the maternity allowance for an additional 
60 days of maternity leave, who pay the allowance is 
not clear, and most regions have not included the ma- 
ternity allowance in social security. The employers do 
not want to take the responsibility. But the arbitration 
result of the relevant case has been announced: the 


employer should pay the additional 60 days' maternity 
leave salary for female workers with a second child 
(Yantai Municipal Human Resources and Social Se- 
curity Bureau, 2019). Enterprises shouldered this part 
of the obligation increased their burden, aggravated 
employment discrimination against women in the la- 
bor market, and in the long run is not conducive to 
the development of enterprises and women's equal 
employment. Employers’ discrimination against fe- 
male employment is the inevitable result of the country 
shirking its responsibilities. 

To cope with the vulnerability of women to child- 
bearing, the government should take the state respon- 
sibility. At present, the legal lag in dealing with women's 
reproductive vulnerability and the absence of govern- 
ment responsibility need to first be solved at the legal 
level to break the chain of institutional discrimination 
caused by gender discrimination at the source. 


Maternity insurance legislation 

and taxation policy 

The key reason why the current ‘Law on Maternity 
Insurance’ fails to solve the problem of female employ- 
ment discrimination is that it mainly adopts controlling 
mean. It blindly restricts an employer's behavior 
through legal responsibility and a supervision system.’ 
To reduce the tension between employers and female 
employees due to fertility problems, incentive policies 
can be combined with tax law to establish the floating 
rate and reduction mechanism of taxes and fees. For 
employers who employ a certain proportion of female 
employees of childbearing age for a certain period, tax 
exemptions and rate reductions can be implemented. 
China can also refer to the practices of developed 
countries (Tominey, 2013).8 Small and microenter- 
prises whose number of employees and amount of 
registered capital do not meet the statutory standards 
can be exempted from the obligation to bear the main 





7 Article 22 of the 2018 Regulations on Maternity Insurance: 
the administrative department of social insurance shall 
strengthen the supervision and inspection of employers' 
and individuals' compliance with the laws, regulations, and 
rules of social insurance. The administrative departments 
of social insurance shall supervise and inspect the income 
and expenditure and management of maternity insurance 
funds. 

8 In the United States, the Family and Medical Leave Act 
requires employers of more than 50 persons to assume 
the burden of maternity. Drawing on the experience of 
New Zealand, Russia, and other countries, the "salary" of 
paid maternity leave is directly allocated by government 
finance. In 2012, the European Commission proposed a 
target of 40% women in middle and senior management of 
listed companies in the EU by the end of 2019, encouraging 
companies to introduce quotas. 
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childbearing costs of their employees. Instead, the 
maternity allowance and the right to reemployment 
of female employees should be guaranteed through 
state financial subsidies. 

Both families and individual women should be 
subsidized in having children, and fiscal and tax pol- 
icies that make it easier for families to take care of 
children should be implemented. As demonstrated by 
the Earned Income Tax Credit (EITC) in the US and 
Working Tax Credit (WTC) in the UK, childcare allow- 
ances can be used in combination with tax relief for 
working mothers. The State Council's 2018 Notice on 
the Interim Measures for Special Additional Deduction 
of Individual Income Tax is a positive sign, but the im- 
plementation of the policy has just started. Addition- 
ally, a corresponding system of male parental leave 
should be explored to guide husbands to invest more 
time in raising children to alleviate to a certain extent 
the penalty imposed on women for childbirth (Adda 
et al., 2017). In China's maternity leave system, the 
gender equality factor of the family role is not includ- 
ed, and the mother's family responsibility for raising 
infants is emphasized, while the father's responsibility 
is ignored. Although many provincial family-planning 
regulations currently stipulate nursing leave of varying 
durations for fathers,° they have not yet been translat- 
ed into national legislation. At present, such leave is 
used only as a reward for late childbirth or legal child- 
birth. Incentive measures should be translated into 
statutory rights through national legislation, establish- 
ing the family responsibilities of new fathers to care for 
their wives and infants, and explicit and independent 
male paid nursing leave should be incorporated into 
the Law on Maternity Insurance and the Labor Law. 


Employment nondiscrimination act 

In the context of the two-child policy, there is no 
special law on the protection of women's reproductive 
rights and interests. Existing antidiscrimination provi- 
sions are scattered throughout the Constitution, the 
Law on the Protection of the Rights and Interests of 
Women, the Labor Law, and the Employment Promo- 
tion Act. China has no specific antidiscrimination law. 
The Labor Law and other laws make some provisions 
only in principle with no clear definition of sex discrim- 





9 China has 26 provinces with local policies or regulations 
providing male nursing leave. The minimum paternity 
leave is 7 days, the maximum is 30 days, and in most areas, 
it is 15 days. The salary system during paternity leave 
varies, and bonuses and welfare payments remain the same. 
In some regions, paternity leave for men can be transferred 
to maternity leave for women, with women taking leave 
instead of men. 


ination in employment nor the subject of liability and 
punishment. The implementation mechanism of anti- 
employment discrimination is lacking, and executive 
agency is absent. China needs a special law on an- 
tidiscrimination in employment to define, standardize 
and classify employment discrimination; define the 
responsibilities of illegal employment units and super- 
visory departments as well as intensity of punishment; 
and improve the legal basis for equal employment of 
women. Based on paying equal attention to gender ex- 
perience and gender equality, it is necessary to draw 
a Clear line between gender influence and equal treat- 
ment so that women can obtain targeted legal protec- 
tion. To solve the problem of hidden discrimination, we 
can adopt the principle of ‘burden of proof reversed’. 


Family law 

Nowadays, women still have to shoulder most or 
even all of the housework after going to work outside 
the home. The division of labor within the family based 
on gender has been taken for granted, which has be- 
come a key factor hindering the realization of gender 
equality (W. Wang, 2016). China's Marriage Law of 
2001 established the domestic worker's compensation 
system through agreed separate property systems. 
However, according to the current situation of mar- 
ital and family property relations in Chinese society, 
more than 80% of couples are under the joint property 
system, which means that the party who has paid for 
more domestic work in the divorce cannot file the do- 
mestic work compensation claim. The new Civil Code 
responds by removing restrictions on the division of 
property in domestic work compensation, recognizing 
the value of unremunerated domestic work should be 
compensated. But domestic labor compensation still 
encounters problems such as nonuniform compensa- 
tion standards, unclear calculation methods and diffi- 
culties in providing evidence, which make it difficult to 
advance at the judicial level. 

In order for women to receive compensation for 
domestic work. First, the couple's economic situation 
and comprehensive ability should be considered, in- 
cluding health status, specific age, education level, 
working ability, income, and developmental expecta- 
tions. Acomprehensive assessment of the compensa- 
tion amount should be made based on the living stan- 
dard of the place of residence. Experts have proposed 
a formula to calculate compensation: the amount of 
housework compensation is equal to half the income 
gap in the couple's annual income, multiplied by the 
number of years the couple has been married (Wang, 
2014). The issue can also be addressed in judicial 
practice. To ensure the actual granting of domestic 


“LAW AND WORLD“ 


labor compensation, when a payer is remiss in per- 
forming his obligations, a complete set of enforcement 
measures should be established to ensure that the 
person subjected to execution pays the domestic labor 
compensation promptly through property guarantees 
or personal credit investigation records. 


3.3. Strengthened public services 


China's current supporting level of public services 
has been gradually established and improved along 
with the implementation of the one-child policy 30 
years ago. There are still some deficiencies in sup- 
porting the only child, let alone in dealing with an in- 
crease in the number of children in the family. A study 
reported that China will need nearly 100,000 more 
maternity beds every year to meet the demand (Yang 
et al., 2016). Statistics from the World Health Organi- 
zation and UNFPA showed that in 2015, there were 
23 nursing and midwifery workers for every 10,000 
people in China, and only 59% of the need for mid- 
wifery services was met. According to the WHO, the 
ratio of midwives to women giving birth in developed 
countries is approximately 1:1000, while in China, it is 
1:4000, with a midwife gap of approximately 200,000 
(United Nations News, 2015). 

There is a large gap between the pronatalist policy 
and the supply of social public services. The current 
lack of social support shows that the government has 
reduced its responsibility for procreation, and the cost 
of the reduction will ultimately be borne by employ- 
ers and families. During the planned economy period, 
the work of childcare was undertaken by enterprises 
or collectives, and the cost of childcare was borne by 
the state. With the reform of the economic system, 
enterprises became responsible for themselves. The 
government has pushed preschool education services 
to society, but society has no conditions for undertak- 
ing the function of nurseries, so the responsibility of 
caring for infants aged 0-3 is borne almost entirely by 
families. Due to the lack of marketization policies for 
childcare institutions, the imperfect social insurance 
system and the disordered operation of the childcare 
service market, high-quality childcare resources are 
extremely scarce.'° 





10 Preschool education services are basically early education 
agencies. The early education agencies in the market are 
aimed mainly at infants aged 0-6. They develop different 
courses according to the age of infants, focusing mainly on 
sports, art and music. However, because of the high cost, 
early education agencies charge very high fees (YoKID 
Early Education Agency costs approximately 100,000 


Childcare services for children 

aged 0-3 

At present, the provision of childcare services for 
children aged 0-3 seriously lags, and the enrollment 
rate of children under 3 years old in various childcare 
institutions in cities is only 4.1%. In developed coun- 
tries, the rate is between 25% and 55% for children 
under the age of three. The results of a large sample 
survey in Beijing showed that 30% of stay-at-home 
mothers and more than half of working mothers re- 
quire childcare services (The National Health Com- 
mission, 2020). Public childcare institutions and paid 
substitutes for domestic work in the market are the 
choices of professional women for reducing their do- 
mestic work time. Therefore, the government can ef- 
fectively share the cost of the female part of childbirth 
by constructing a childcare welfare system. At present, 
basic infant and childcare institutions, children's edu- 
cation and other infrastructures such as libraries and 
gymnasiums need state support. 

Moreover, preschool education has not been in- 
cluded in compulsory education in China, and there is 
an insufficient supply of childcare resources for chil- 
dren aged 0-3. Although various early education agen- 
cies have emerged, ordinary families cannot afford the 
high cost. Early education between the ages of zero 
and three is now a gray area, with no ministry of edu- 
cation to permit the operation of childcare facilities. No 
department is responsible, and there is neither depart- 
mental certification nor departmental supervision. The 
second aspect is the site problem. The shortage of 
land in central urban areas means that schools have 
high operating costs and no outdoor activity space. 
The third problem is the supply of teachers. Preschool 
teachers for children aged 0-3 do not have the quali- 
fications of teachers, so they have unstable salaries. 
The fourth problem is that of responsibility because 
children's safety problems frequently occur. 

In the face of these problems, the Chinese gov- 
ernment has expressed its commitment to sharing the 
cost of childrearing and has committed to introduc- 
ing comprehensive measures to solve the problem of 
childcare for children aged 0-3." Although still in its 


yuan per year and 16,000 yuan per month for full-day class 
tuition. https://m.sohu.com/a/252817474_616887/). 

ig In 2019, The General Office of the State Council 
issued "about town village form a complete set of the 
kindergarten management work notice, for there is no plan 
supporting kindergarten, or inadequate planning, or there 
is a plan, but construction does not reach the designated 
position, request strictly in accordance with the standard 
collocation construction around the kindergarten, through 
fill establish, rebuilding or nearby construction, purchase, 
and others. Supporting kindergartens in the community 
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infancy, the construction of a public childcare service 
system is already being planned. At present, the gov- 
ernment needs to incorporate childcare services into 
the overall plan for national economic and social de- 
velopment, vigorously develop the childcare market, 
encourage private capital to invest in the construction 
of various childcare institutions, and introduce differ- 
ent levels of childcare services to meet the needs of 
families at different economic levels. At the same time, 
the government should increase its financial input and 
set up special funds for childcare to support the de- 
velopment of various types of childcare institutions. At 
present, China's preschool education funds account 
for only approximately 1.3% of the entire governmen- 
tal education expenditure, while developed countries 
generally reach 3%, and France and Denmark reach 
11.1% and 10.6%, respectively. Therefore, given the 
current infant care problems, the government should 
increase its financial input, increase the supply of 
childcare services of various social natures, and re- 
duce the burden of family care. 


Encourage family-friendly workplaces 

In addition to providing parents with adequate 
paid parental leave, paid nursing leave, high-quality 
and affordable childcare, and child allowances, gov- 
ernments should also encourage employers to allow 
telecommuting, flexible working, family-friendly and 
supportive leadership, and mother-child lounges in 
offices. Workplace family-friendliness has a large im- 
pact on a woman's experience and willingness to have 
children, and offering flexible work provides a better 
balance between family and work life. 

Companies are often willing to become more com- 
petitive employers. Building a family-friendly work- 
place that provides decent work for employees and 
supports and helps them care for their children is a 
contribution both to families and society. At the same 
time, it is a very good way for enterprises to retain and 
attract talent. 

Government guidance and regulation are import- 
ant in building family-friendly workplaces. For exam- 


must be public kindergartens or entrusted kindergartens 
for universal benefit, and for-profit kindergartens shall 
not be established. That same year, promulgated by the 
State Council "about promoting the development of 
infants and young children under the age of 3 on care 
services guidance," policies and regulations to promote 
the development of infant and child care service systems 
and standard and service supply systems were established 
and improved, and the enthusiasm of social forces and a 
variety of forms to carry out infant care services were fully 
mobilized, gradually satisfying people's demand for infant 
and young child care services. 


ple, concerning the implementation of paid maternity 
leave, voluntary measures taken by enterprises have 
limited effects. The government should issue corre- 
sponding policies to guide and supervise implementa- 
tion by enterprises. For enterprises of small scale and 
limited capital, the government can formulate differ- 
ent and easily referenced standards according to the 
enterprise scale. In addition, the government should 
take the lead in implementing family-friendly policies 
in its own workplaces. Balancing work and family is for 
everyone, and the responsibility should be shared by 
government, employers, and families. 


CONCLUSION 


The relationship between the family-planning pol- 
icy and women is not an issue of the policy itself, is 
not an issue of gender discrimination against women 
already formed by employers, and is not an issue of 
how women choose. Rather, it is an issue of the state 
needing to take more responsibility in the process of 
social governance. A close examination of changes in 
China's family-planning policy demonstrates how the 
governance policy framework for fertility regulation 
fails to consider the unique role of women in society. A 
framework lacking state responsibility that impractical- 
ly calls on women to have more children will never be 
able to address low fertility and ongoing discrimination 
against women in the workplace. It is the government's 
evasion of responsibility for reproduction that causes 
and exacerbates the problem of gender inequality. The 
harmful social effects of entrenched gender inequality 
make it imperative for academics and policymakers to 
acknowledge that a return to government responsibil- 
ity for childbirth and women is the ultimate solution. A 
single adjustment of the family-planning policy will not 
ease the risk of an aging population with fewer chil- 
dren but will continue to harm the interests of women 
and exacerbate gender imbalance. 
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